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TORRUELLA, Chi ef Judge. This appeal, which arises out of a

February 1997 gasoline spill in Maine' s Portland Harbor, requires usto
i nterpret both historic and contenporary maritinme lawinthe United
States. On the one hand, appellees present a Seventh Amendment
argumnent that i nvolves the state of federal admralty jurisdictionin
the early days of the Constitution. Appellant, onthe other hand,
rai ses questions of federal preenption and statutory interpretationin
relation to two i ssues of nmuch current interest: oil spills and
punitive damages. Finally, both parties di spute the sufficiency of
evi dence presented to the jury on various aspects of appellant's
al | eged damages.

We concl ude that the district court's disposition of these
i ssues nust be affirmed in part and reversed in part.
|. Factual and Procedural Background

A. The Parties

Appel | ant South Port Marine, LLC, ("South Port") isafamly-
owned marina | ocated on a covein Portland Harbor, Maine. The marina
i s principally designedto acconmodat e recreational notor and sailing
vessel s by allowingthemtotieupto floating dock segnents that are
connected with fi xed docks | eadingto the marina' s onshore facilities.
The fl oati ng dock segnents are identical infunction and purposeto
ordi nary fixed docks, but are designed in sections with Styrofoam

flotation which allows themto rise and fall with the tides.
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I nthe wi nter of 1996-1997, South Port's owners planned to
dr edge the mari na and parts of the surroundi ng cove to al | owaccess by
| arger boats. The owners al sointended to increase the nunber of slips
inthe marina fromapproxi mately one hundred to cl oser to one hundr ed
and twenty-five.

Appel lee Qulf Q| is a Massachusetts-based petrol eumconpany.
It operates adistributionfacility on Portland Harbor where, i nter
alia, petrol eumproducts such as gasol i ne are punped i nt o barges for
transportation to other ports. Appel | ee Boston Towi ng and
Transportati on operates tug boats and t ank barges for the purpose of
oil transportation. @ulf O was punpi ng gasolineinto a barge owned
and oper at ed by Boston Tow ng at the ti ne of the incident involvedin
this appeal.

B. The February 5., 1997 Spill

I n the early norning hours of February 5, 1997, a Boston
Tow ng tank barge was tiedtothe Gulf G| pier in Portland Harbor,
whi | e a crewnenber transferred gasoline froma Gulf onshore storage
facility intoindividual tanks onthe barge. The gasoline transfer
process requiredthe crewnenber tononitor thefilling of each tank
and to manual |y switch the fl owof gasolinetothe next enpty tank when
the prior tank reached its full capacity.

Sonetine after 2:00 a. m inthe norning, under severe weat her

condi tions, the crewnenber assignedto nonitor the gas flowl eft the
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bar ge and boar ded a near by tug boat, | eaving the gasoline transfer
conpl etely unattended. Wil e the crewnenber was absent, the gasoline
overfl owed t he reci pi ent tank and subsequently overfl owed t he barge's
safety transom flow ng into Portland Harbor. Between 23,000 and
30, 000 gal lons of gasoline spilled into the water.

Al arge portion of the spilled gas enteredthe cove on which
Sout h Port Marineis |ocated, and by 8:00a.m twotothree inches of
gasoline floated on the surface of the water at the marina. The
St yr of oamf | ot ati on of the dock segnment s began to di si ntegrate, causing
t he docks to sink, list, andin many cases, fully subnmerge. As this
happened, a nunber of el ectrical posts (at | east sone of which were
apparently awaiting installation) fell off the docks and into the
wat er .

C. Alleged Effects of the Spill on South Port Mrine

At trial, South Port all eged danages fallinginto three
general categories: extensive property damage, |ost profits, and
"ot her econom c | osses" incl uding | oss of goodwi | | and busi ness stress.
The spill all egedly destroyed bet ween si xty and ei ghty Styrof oamfl oats
and severely damaged forty-five dock segnents. Accordi ng to South
Port, the repair and cl eanup of t his damage was both costly and, at a
critical timeinits devel opnent, very ti me-consum ng. South Port
further all eged that the spill set back its dredgi ng plananentire

year and put the construction of newslips onindefinite hold dueto
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t he cash fl owcrisis caused by t he acci dent and t he di versi on of South
Port' s enpl oyees fromgai nful work to cl eanup and repair tasks. South
Port cl ai med t he econom c i njury caused by the spill eventually forced
it torestructureits debt and threatened its owners' entire investnent
of al nost $1, 000, 000.

D. Procedural History

On January 14, 1998, South Port filed a conpl aint in federal
di strict court raisingclainms under the federal G| Pollution Act of
1990 ("OPA") and asserting several state cormon |l awtort actions. The
conpl ai nt demanded trial by jury on all clains. Appellants argued t hat
Sout h Port was not entitledtoajurytrial becauseits clains sounded
inadmralty. Thecourt initially reserved judgnment onthat i ssue and
proceeded to try the case before a jury.

On April 7, 1999, thefirst day of trial, appel |l ees conceded
liability under the OPAinresponse to questioning fromthe court.
However, the court thenruledthat South Port's state common | aw cl ai s
(whichincluded strict liability, negligence, private nui sance, and

trespass) were barred by Maine | aw, see Me. Rev. Stat. Ann. tit. 38, 8§

551(2) (D) (West 1999); see also Portland Pipeline Corp. v. Envtl.

| nprovenent Conm n, 307 A.2d 1, 40 (Me. 1973), because Sout h Port

failed to bring its state | aw clains under Maine's O | Pollution
statute, which di splaces state common |l awclainms. The court al so

deci ded that punitive danages were unavail abl e under the OPA.
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On April 16, 1999, the jury returned a verdict in favor of
South Port. The jury awarded South Port $181, 964 i n danmages for injury
to property, $110,000 for | ost profits, and $300, 000 for injury to good
wi | | and busi ness stress. After thejury verdict, appel | ees renewed
their notion for judgnent as a matter of | aw, noved for a newtrial,
and al so renewed their challenge to appel lant'sright totrial by jury.

The district court deni ed appel | ees' challengetothe jury
trial inanorder and opinionissued July 27, 1999. The notions for
judgnment as a natter of lawand for a newtrial, however, were granted
inpart and denied in part by order and opi nion i ssued Cct ober 14,
1999. The court held that the evidence presented to the jury was
insufficient as amatter of | awto support the award of damages for
| ost profits and ot her econonic | oss and reduced the jury's award by
$395,000. Rulinginthealternativeincaseits decisionshould be
overturned on appeal, the court al so granted appel | ees’ notion for a
new trial unless appellant would agree to a remttitur of $100,

Appel l ant filedthis tinely appeal challengingthe district
court'srulings onthe availability of punitive damages and suffi ci ency
of the evidence, and appel | ees have cross-appeal ed the district court's
deci sion that appellant was entitledtotrial by jury. W will address
the jury issue first, the punitive damages i ssue second, and the
sufficiency of the evidence argunents | ast.

1. Law and Application

000.



A. Appellant's Seventh Anendnent Right to Trial by Jury

Inthe district court, appel | ees noved to strike South Port's
jury demand on t he basi s that t he OPA cl ai mwas conparable to aclaim
inadmralty to whichthe Seventh Amendnent' s guarantee of trial by
jury does not apply. Thedistrict court initially reserved judgnment on
the notion and i npaneled ajury with the caveat that the jury's verdi ct
woul d be nerely advisory if the court | ater determ ned that appel | ant
had noright toajurytrial. Followingtrial, onJuly 27, 1999, the
di strict court ruledthat the Seventh Arendnent didin fact guarantee
South Port atrial by jury onits OPAclaim and entered judgnment
according to the jury's verdict. Appellees now challenge that
determ nati on.

South Port's demand for ajurytrial inits conplaint bound
the district court to Federal Rule of Civil Procedure 39, which
requiredthecourt totry the case beforeajury unless it foundthat
Sout h Port was not entitledtoajurytrial under the Constitution or
| aws of the nited States. See Fed. R Civ. P. 39(a). Because t he OPA
does not create a statutory right to trial by jury, South Port's
entitlement tosuchjurytrial nust stem if at all, fromthe Seventh
Amendnent to the Constitution, which states, "In Suits at common | aw,

wher e the val ue i n controversy shall exceed twenty dollars, the right

of trial by jury shall be preserved . . . ." US. Const. anend.

As the Supreme Court has decl ared,
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Al t hough "the thrust of the Amendnent was to
preservetheright tojurytrial asit existedin
1791," the Seventh Amendnent al so applies to
actions brought to enforce statutory rights that
are anal ogous to common-| aw causes of action
ordinarily decidedinEnglishlawcourtsinthe
|ate 18th <century, as opposed to those
customarily heard by the courts of equity or
admralty.

G anfinanciera, S.A v. Nordberg, 492 U S. 33, 41-42 (1989). The issue

bef ore us, then, i s whet her South Port's OPAcl ai mi s anal ogous to a
cause of actioninadmralty in 1791, towhichnoright totrial by
jury woul d apply, or to a cause of action at | aw, which carries the
Sevent h Anendnent guarantee. W agreewiththe district court that in
1791, Sout h Port woul d have brought its clai mfor damages toits mari na
under the common | awrather thaninadmralty, and we therefore affirm
the use of a jury to hear the claimat trial.

The earliest cases fromthe United States courts on t he scope
of admralty jurisdiction applied a "locality" test to determ ne
whet her atort fell under the admralty or common | awj uri sdi cti on.
Justice Story, ridingthe Crcuit in 1813, stated his understandi ng
"that the jurisdictionof theadmralty is exclusively dependent upon
the locality of the act. The admralty has not (I believe)
del i berately clainedto have any jurisdictionover torts, except such
as aremaritinmetorts, that i s, such as are commtted on the hi gh seas,

or onwaters withinthe ebb and flowof thetide." Thonas v. Lane, 23




F. Cas. 957, 960 (C.C.D. Me. 1813). Mdirrerecently, the Suprenme Court
summari zed the locality test as foll ows:

The traditional test for admralty jurisdiction
asked onl y whet her the tort occurred on navi gabl e
wat er s. If it did, admralty jurisdiction
followed; if it didnot, admralty jurisdiction
di d not exist. This ostensibly sinplelocality
test was conplicated by therulethat theinjury
had t o be "whol | y" sust ai ned on navi gabl e waters
for the tort to be within admralty. Thus,
admralty courts | acked jurisdiction over, say,
aclaimfollowngaship' scollisionwth a pier
insofar asit injuredthe pier, for admralty | aw
treated the pier as an extension of the |and.

G ubart v. Great Lakes Dredge & Dock Co., 513 U. S. 527, 531 (1995)

(citations omtted).

As suggested by Gubart, the "l ocation” of atort sonetines
depended on the nature of the injured structure, i.e., whether the
structure was consi dered "an extension of theland." Beginningwth

The Pl ymouth, 70 U. S. (3 Wall.) 20 (1866), which found no admralty

jurisdictionover danage to a war ehouse destroyedinafire started on
board a ship, admralty jurisdiction"has not been construed to extend
to accidents onpiers, jetties, bridges, or even ranps and rail ways

running into the sea.” Rodrigue v. Aetna Cas. Co., 395 U. S. 352

(1968). Usingthis rubric, South Port contends that theinjurytoits
docks woul d not have fallenwithinthe admralty jurisdictionof the

federal courts in 1791.
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Appel | ees, however, argue t hat several cases, nost notably

The Bl ackheath, 195 U. S. 361 (1904), support the opposite concl usion.

I n The Bl ackheath, Justice Hol nes di stingui shed The Pl ynouth and

announced the Court's decisionthat acollisionwth a beaconwouldlie
inadmralty sinceit served as a navigational aid. This remined so
despite the fact that the structureis "technically land, through a
connection at the bottom of the sea,"” |d. at 367.

Appel | ees have failed to persuade us, however, that The
Bl ackheat h or any of the other cases citedintheir briefs invalidated

the rul e established inThe Plynputh. In fact, i ndevel and Ter m nal

&Valley R Co. v. Jeveland S.S. Go., 208 U. S. 316 (1908), the Suprene

Court addressed t he tensi on bet ween The Pl ynout h and The Bl ackheat h and

concluded that the two decisions were not inconpatible. After
di scussi ng bot h cases, the Court reaffirmed that admralty jurisdiction
did not extendtoinjuriesinflicted by a vessel upon a bridge, its
protective pilings, and an adj acent dock, stating that "the bridges,
shor e docks, protectionpiling, piers, etc., pertainedtotheland.
They wer e structures connected wi th the shore and i nmedi at el y concer ned
commer ce upon | and. None of these structures were ai ds to navi gation
inthe maritine sense, but extensions of the shore and ai ds t o commer ce
on land as such." 1d. at 321.

Mor eover, courts specifically exam ning the nature of

fl oati ng docks have consi stently held that they do not possess the
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characteristics associated with maritime objects. InCope v. Vall ete

Dry-Dock Co., 119 U. S. 625 (1887), for exanple, the Suprene Court

deci ded t hat t he sal vage of fl oating dry-docks coul d not properly fall
under admralty jurisdiction because they "had no neans of propul sion

and were not designed for navigation.” 1d. at 627. Circuit
cases inthis century have reached sim | ar concl usions. See, e.qg.,

Atkins v. Greenvill e Shipbuilding Corp., 411 F.2d 279, 282-83 (5th

Cir. 1969) (holdingthat as a matter of | aw, a fl oati ng dock was not a

"vessel" owing anaritine warranty of seaworthi ness); Royal Ins. Co. of

Anerica v. Pier 39 Ltd. Partnership, 738 F. 2d 1035, 1037 (9th Cir.
1984) (ruling that policiesinsuringfloatingdocks didnot fall under
admralty jurisdiction because the subject matter was not maritine);

cf. Digiovanni v. Traylor Bros., 959 F2d 1119, 1123 (1st Cir. 1992)

(stating that if afloat is not in actual navigation, the test for
whet her it qualifies as avessel is whether its "purpose or primry
businessis . . . navigation or conmerce"). Thus, appel | ees’ enphasis
on the floating nature of South Port's docks is insufficient and
m spl aced. See id. ("Floating is not enough."). Although these
structures nove wth the ebb and fl owof the tides, they renai n noored
toafixedlocationand serve no navigational function. Indeed, their
purpose i s precisely the sane as that of traditional fixed piers or
docks: tofacilitate commerce on |l and, presunmably conducted in and

around what ever retail and repair facilities are operated by South
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Port. In essence, South Port's fl oati ng docks are "extensions of the
| and” in the sense of that phrase in eighteenth century admralty
jurisprudence. Consequently, atort that causes damage t o t hemdoes
not occur "whol Iy on t he navi gabl e wat ers" and woul d have constit ut ed
an action at law, rather thaninadmralty, inthe |l ate eighteenth
century.?

We therefore agreewiththe district court that South Port's
OPA cl ai mi s anal ogous to a cl ai munder the conmon | awat the ti ne of
t he Seventh Anendnent' s ratificationin 1791, and t hat Sout h Port was
entitled to trial by jury.

B. Puni ti ve Danmges

Plaintiff contends that the district court erredinruling
t hat punitive danages were unavail able as amatter of law. W affirm
the district court's ruling.

Plaintiff's conplaint alleged six "counts": a clai munder the
OPA, four statelawtort clains, and a count entitled sinply "Punitive

Damages. " Punitive damages, however, do not constitute a separate

1 The district court correctly noted that the Adm ralty Extensi on Act

of 1948, 46 U. S.C. §8 740 (1994), which elimnates the | and-water

di stinction, does not affect the anal ysis here. Wil e the Act m ght

permt the extension of admralty jurisdictionover South Port's tort

action today, it does not divest the claimof its original common | aw
character and its attendant right to trial by jury. See, e.g.,

California v. Bournemouth, 307 F. Supp. 922, 925 (C. D. Cal. 1969)

("[T] he legislative history clearly indicates that the Act makes
avai |l abl e aconcurrent renedy inadmralty for the existing conmon-I| aw
action.").
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cause of action, but instead formarenedy avail abl e for sone torti ous
or ot herw se unlawful acts. Consequently, plaintiff's claimfor
punitive damages nust rel ate to sonme separ ate cause of acti on which
permts recovery of punitive damges.

Despite avaliant effort, plaintiff has been unabl e to poi nt
toalegal basisfor its punitive damages claim One of the four tort
clainms all eged i nthe conpl ai nt m ght have been adequat e; t hose cl ai ns,
however, were dism ssed by thetrial court, adecisionwhichplaintiff
has not chal | enged on appeal . The renai ning possibilities, therefore,
are (1) the OPA, or (2) general admralty and maritine |aw.

1. OPA Does Not Provide for Punitive Damages

I n 1990, in the wake of the Exxon Val dez and ot her oil spill
di sasters, Congress established a conprehensi ve federal schene for oil
pollutionliabilityinthe OPA. See 33 U.S.C. § 2702et _seq. (1990).
The OPA sets forth a conprehensive |ist of recoverabl e damages,
i ncl udi ng: renpoval costs; damage to natural resources and real or
personal property; | oss of subsi stence use of natural resources; | oss
of governnent revenues, | ost profits and earni ng capacity; and costs of
i ncreased or additional public services occasi oned by t he unl awful act.
See 33 U.S.C. 8§ 2702(b). Absent fromthat |ist of recoverabl e danages
i's any nention of punitive damages. The question before us, therefore,
is whether, by | eaving punitive damages out of the OPA, Congress

i ntended to suppl ant the general admralty and maritime | aw t hat
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exi sted prior tothe enactnent of the statute, which permttedthe

award of punitive damages for reckl ess behavior. See, e.q., CEH

Inc. v. F/V Seafarer, 70 F. 3d 694, 699 (1st Cir. 1995) (punitive

damages | ong recogni zed in admralty actions for willful or reckl ess

conduct).
2. Congress Intended the OPA To Be the Exclusive
Federal Law Governing Ol Spills
First, we note that, although the parties havereferredto
this issue as one of "preenption,"” it does not present any of the

federal i smconcerns nornmal | y associ ated wi th that word, because we are
concerned only with the OPA' s ef fect on preexi stingfederal |aw. The
guestion, therefore, is not conplicated by any "presunpti on agai nst

preenption,"” see, e.qg., Medtronic, Inc., v. Lohr, 518 U. S. 470, 485

(1996), but israther astraightforwardinquiry into whether Congress
i ntended t he enact nent of the OPAto suppl ant t he exi sting gener al
admralty and maritine | aw, which all owed punitive damages under
certaincircunstances inthe area of oil pollution. W conclude that
Congress did so intend.

The best i ndi cation of Congress's intentions, as usual, is

the text of the statuteitself. See Strickland v. Com r Dept. Hunman

Services, 48 F.3d 12, 17 (1st Cir. 1995). Section 2702 sets forth a
| i st of damages recoverabl e under the OPA, briefly descri bi ng each

type. As we have noted al ready, this schenme i s conprehensive. To our
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know edge no case or conment at or has suggested that the avail ability of
puni ti ve damages under general admralty and maritine | awsurvived the
enact ment of the OPA. We take this to be a strong i ndi cati on t hat
Congress i ntended t he OPAto be the sole federal |awapplicableinthis
area of maritinme pollution.

The text of the statute is not without its |imtations,
however. Plaintiff enphasizes the |l anguage at 33 U. S. C. § 2718, whi ch
states that the OPAshall not be construed as "preenpting the authority
of any State or political subdivision thereof frominposing any
additional liability,” 33 U S.C. § 2718(a), nor to "affect the
authority of the United States of any State or political subdivision
thereof (1) toinpose additional liability of additional requirenents;
or (2) toinpose, or to determ ne the anount of, any fine or penalty
(whether crimnal or civil innature) for any violationof law, " id. §
2718(c). Plaintiff alsopointsto 33 U S.C § 2751, which states t hat
"[e] xcept as ot herwi se providedinthis chapter, this chapter does not
affect . . . admraltyandmaritinmelaw " Plaintiff argues that this
| anguage denonstrat es t hat Congress i ntended to | eave open cl ai ns and
damages ot her than those enunerated in the OPA.

W have i ndeed acknow edged t hat Congress did not intend the
OPAto bar the inpositionof additional liability by the States. See

Bal | ard Shi pping Go. v. Beach Shellfish, 32 F. 3d 623, 630-31 (1st. Gr.

1994) (using OPA to support validity of state liability statute
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permtting recovery for purely econom c | oss). That determ nation
rested on t he underlying federali smconcerns that counsel a skepti cal
vi ewtowards federal preenption of state statutes. See id. at 630
("Where as here the state renedy i s ained at a matter of great and
| egitimate state concern, acourt nmust act with caution."). This case,
however, presents an entirely different issue, nanely, whether
Congress' s very specific treatnent of oil pollutioninthe OPA, which
does not provide for punitive danages, suppl anted general admralty and
maritinme |aw, which has traditionally provided for the general
avai l abi ity of punitive damages for reckl ess conduct. This question

has | argel y been deci ded for us by the Suprene Court inM|es v. Apex

Marine, 498 U. S. 19 (1990), i nwhichthe Court declinedto suppl enent
danmage provi si ons of the Death onthe Hi gh Seas Act, 46 U.S.C. § 762.
The Court refused to allowrecovery for | oss of society when such
damages were not providedinthe statute, reasoningthat "inan'area
covered by statute, it woul d be no nore appropriate to prescribe a
di fferent neasure of damage than to prescribe a different statute of
[imtations, or adifferent class of beneficiaries.'" See M|les, 498

U.S. at 31 (quotingMbil Gl Corp. v. H ggi nbotham 436 U.S. 618, 625

(1978)). As we indicated inCEH, 70 F. 3d 694 (1st Cir. 1995), Ml es
di ct ates def erence t o congressi onal judgnent "where, at the very | east,
there is an overl ap between statutory and deci sional law. " 1d. at 701.

Such is obviously the case here.

-17-



Al t hough our anal ysis m ght end there, we think it necessary
to address plaintiff's contention that the OPA shoul d be construed nore
i berally because it was enacted for the purposes of benefittingthe
victinms of oil pollution and punishingits perpetrators. Wile we
agree that suchintentions were Congress's principal notivationin
enacting the OPA, we think it woul d be nai ve to adopt so si npl em nded
a view of congressional policymaking in |ight of the conpeting
i nterests addressed by the Act. For instance, the OPAinposes strict
liability for oil discharges, provides both civil and cri m nal
penal ties for violations of the statute, and even renoves the
traditional limtationof |liability in cases of gross negligence or
willful conduct. Yet at the sanetine, the Act preservestheliability
caps i n nost cases and declines toinpose punitive damages. W think
t hat the OPA enbodi es Congress's attenpt to bal ance the vari ous
concerns at i ssue, andtrust that the resolution of thesedifficult
policy questionsis better suitedtothe political mechani sns of the
| egi slature than to our deliberative process.

For the reasons set forth above, we agree with the district
court that punitive damages were not availableto plaintiff and affirm

the court's ruling on that issue.
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C. Sufficiency of the Evidence

Finally, South Port chal |l enges the district court's deci sion
granting judgnent as a matter of | awto def endants on suffici ency- of -
t he- evi dence grounds. The court held that, as a matter of | aw, South
Port had failedtointroduce sufficient evidenceto support thejury's
verdict wthregardto nost of the damages clained for lost profits and
"ot her economic harm"” W affirmthis decisioninpart, and we reverse
in part.

1. Lost Profits

The jury awarded $110, 000 of the $185, 062 t hat Sout h Port
requested for danages in the formof | ost profits. These alleged
damages were presented intwo nmain categories: (1) $105,000 i n | ost
sliprevenuesresulting froma delay in South Port's plans to dredge
and expand the mari na by approxi mtely twenty-five slips, and (2)
$80, 062 frombusi ness i nterruption, including diversion of South Port's
| abor force and the |l oss of slip fees duetothe tenporary closing of
the facility. Thedistrict court, however, vacated all but $15, 000 of
this award on the ground that it was not supported by sufficient
evi dence.

We di sagreewiththe district court's conclusionthat South
Port failedtointroduce evidence sufficient to support the award for
| ost sliprevenues. Plaintiff presentedtestinony establishingthe

marina's plan to dredge the cove | eading to the marina, as well as
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parts of the marinaitself, and to expand the mari na by sone twenty-
five slips. South Port further of fered proof sufficient to support a
finding that the delay inthisinprovenent tothe busi ness was caused,
at least inpart, by the February 5, 1997 gasoline spill. The district
court noted that South Port introduced no evidence to support its hope
that the additional slipscouldbefilledif constructed and that no
conpari son was nade wi t h ot her mari nas or with any i ndi cat or of the
nunmber of boats in the Portland Harbor area seeking dockage. W
bel i eve, however, that ajury coul d reasonably infer that South Port's
very wi |l lingness to make a substanti al i nvestnent was grounded i n some
pr of essi onal certainty that a market woul d, infact, exist oncethe
dr edgi ng was conpl eted. Although the district court did not find
conpelling the fact that the existing slips had beennearly full in
years prior tothe spill, we think this evidence substantially supports
an inference that the newslips would al so be i n demand. Thus, we
uphold the jury's award for lost slipfeesresultingfromthe delay in
expansi on and i nprovenent.

W al so cannot agreewith the district court’'s concl usi on on
t he i ssue of diversion of South Port's workforce. The jury apparently
conpensat ed Sout h Port for the |l osses incurred by the mari na when it
was forced to al |l ocat e enpl oyees who normal |y serviced boats (and
billedclients) to dock repair necessitated by the spill. The district

court vacated this award for the sane reason it vacated t he award f or
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| ost slipfees--that theplaintiff hadfailedto establish demand for

t he servi ce work that t he enpl oyees al | egedl y woul d have been doi ng had
t hey not been needed for repairs. Again, wethink that the clai ned
damage i s considerably | ess speculative than it appeared to the
district court. South Port clainsthat, absent the spill, things would
have proceeded essentially as they al ways had at the marina, with a

portion of the | abor force performng service work that coul d be billed
toclients rather than nonbillable repair work. Robert Craig, South
Port's danage expert, testifiedthat he had spoken with the princi pal

operator of the mari na, Ki p Reynol ds, and ot hers, and t hat he had al so
seen the diversion of |abor with his own eyes. Although Craig
admtted that thetime cards used by South Port's enpl oyees di d not

al |l ocate hours to specific projects or types of work, he expl ai ned how
he had arrived at his expert opi nion and esti mates. Appellant m ght

have done nore to establishthis el enent of the damages it cl ai ned.

Nevert hel ess, we think that the proof presented neets the m ni num
inferential threshold and that the jury award shoul d not have been
di sturbed. We thereforereversethedistrict court onits evaluation
of the |l ost slip revenue diversion of | abor i ssues and reinstate the
jury's award of $110, 000.

2. O her Economic Losses

The district court also vacated the jury's award for a

$100, 000 | oss i n goodwi I | and a $150, 000 f or busi ness stress. After
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reviewi ng the record, we agree with the district court that the
evidenceisinsufficient tosupport thejury's verdict onthese clains.

South Port's goodwi | | | oss is based upon a projected | oss of
val ue of the business after the spill. Certainly, abadreputation
whi ch | i ngers even after South Port repairs its danmages coul d af f ect
its expected earnings. This |oss could be cal cul ated by di scounti ng
the estimated |oss of future revenues to present value or,
alternatively, by assessing the decrease i nval ue of the businessto
potential buyers after the spill repairs. South Port's estinated | oss,
however, was not adequately supported by either of these cal cul ati ons.

Crai g of fered his expert opinionthat South Port's goodwi | |
foll owi ng the spill was approxi mately $100, 000, or ten percent of the
val ue of the busi ness. The court correctly deterninedthat the jury
coul d accept that ten percent istypically the val ue of goodw Il in
t hi s type of business. However, as the district court observed, Craig
"never gave any basis for concluding that this goodw || had been
reduced to zero or to any other nunber.” Craig did identify the
potential perception that South Port marina was | ocated in a cove
suscepti bl e, for geographic reasons, tospill-related pollution, and
Sout h Port introduced evidence at | east suggesting damage to its
reputationinthe comunity (nmedi a coverage, etc.). There were no
concr et e nunbers, however, expl ai ni ng howthese factors affected al I,

or even part, of the goodw || of the business

-22-



Simlarly, South Port provided no basis for its estimation
of business stress. Like goodw Il |oss, this claiminvolved a formof
the |l oss i nval ue of the business: the reductioninthe val ue of the
busi ness due to t he bank | oan default and the ri sk that t he wor kout
pl an may not succeed. Al t hough this is a plausible claimfor
recovery, raig offered no anal ysis for quantifying this potential |oss
at $150, 000. The district court concluded that Craig' s estimate was
not supported by evidence that he conducted a nore specific
i nvestigation "regarding the market for a busi ness | i ke Sout h Port
Marine's." W agree.

Areasonabl e cal cul ati on of | oss due t o busi ness stress m ght
take into account general data concerning the reduced val ue of
busi nesses i n default or a specific showi ng that this property had
declined in market value. At the very |least, the cal cul ati on of
busi ness stress resulting fromSouth Port's workout planrequired a
specific conputationof itsrisk of failureinthe sane arrangenent.
However, Craig derived his estimation sinply as a porti on of South
Port's $600, 000 net val ue after deducting the |l oan. W believethis,
wi t hout a nore accurate account, is an insufficient foundation to
sustainthe jury's award. Accordingly, we affirmthe district court's
vacatur of the awards for |loss of goodw || and busi ness stress.

Affirmedin part, reversedinpart. Remanded for action

consistent with this opinion.

-23-



